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DEFENDANT NATI ONAL CREDI T UNI ON ADM NI STRATI ON' S
OPPOSI TI ON TO PLAI NTI FFS' MOTI ON FOR A
TEMPORARY RESTRAI NI NG ORDER AND PRELI M NARY | NJUNCTI ON

PRELI M NARY STATEMENT

Plaintiffs have needl essly noved for i medi ate, energency
relief to enjoin a policy that has been in effect for over 14
years. Plaintiffs' long delay in challenging the National Credit
Uni on Adm nistration's nmultiple group policy not only belies any
claimof immnent, irreparable harm it also conpletely undercuts
their likelihood of prevailing upon their claimfor permanent
relief.

Under the doctrine of laches, equitable relief is not
available to a plaintiff whose i nexcusable delay in challenging
an agency's policy has resulted in detrinental reliance upon the
policy by others. That is the situation here. Although the
NCUA' s multiple group policy was adopted nore than 14 years ago,
plaintiffs waited until this week, when they filed this action,

to seek its invalidation. 1In the interim the policy has been



| argely responsible for the growh of occupational credit unions,
has dramatically reduced credit union failures, and is the basis
for their future gromh and stability. Because invalidating the
policy at this late date woul d cause extraordinary harmto the
federal credit union industry, NCUA and the public interest,
plaintiffs' claimis barred by | aches, and they have no

i kelihood of prevailing on the nerits.

Nor have plaintiffs net their fundanental burden of
identifying immnent, irreparable harm The conplaint fails to
all ege any specific injury to plaintiffs thensel ves, or any of
their menbers. |In contrast, NCUA has submtted multiple
declarations to the Court evidencing the extraordi nary adverse
i npact that the sought-after relief would have on the stability
and continued growh of the nation's federal credit unions.

BACKGROUND

This case arises out of a prior action, First National Bank

& Trust Co., et al. v. NCUA et al., No. 90-2948 (TPJ), in which

five North Carolina banks and the Anmerican Bankers Associ ation
("ABA") challenged the application of NCUA's "multiple group" or
"sel ect enpl oyee group"” (SEG policy to a single credit union --
AT&T Fam |y Federal Credit Union ("ATTF"). After this Court
ruled in favor of NCUA, 863 F. Supp. 9 (D.D.C. 1994), the Court
of Appeals reversed. It held that NCUA's policy of permtting

enpl oyee groups to join credit unions with which they do not



share a "common bond" is inconsistent wth the Federal Credit
Union Act's ("FCUA s") "common bond" requirenent, 12 U S.C 8§
1759.' 90 F.3d 925 (D.C. Cir. 1996). The D.C. Circuit remanded
the case "for the entry of declaratory and injunctive relief

concerning the NCUA' s 1989 and 1990 approvals of certain
applications filed by ATTF." 1d. at 531.2

Plaintiffs then filed a notion in this Court for "immedi ate

enforcenent of the mandate.” Although the nandate, as well as
their anmended conplaint, was limted to ATTF, plaintiffs sought
to enjoin the addition of new enpl oyee groups to any federal
credit union under the nultiple group policy, and to prevent
credit unions fromaccepting new nmenbers from groups added
previously. 1In response, NCUA and the intervenors pointed out
that plaintiffs were not entitled to such relief, and asked the
Court to stay consideration of appropriate relief while they
pursued their appellate remedies. See Defendant NCUA' s

Qpposition To Plaintiffs' Mtion For | mredi ate Enforcenent OF The

112 U.S.C. 8§ 1759 provides that "Federal credit union
menbership shall be [imted to groups having a conmon bond of
occupation or association, or to groups within a well-defined
nei ghbor hood, community, or rural district."

> The case was remanded on August 16, 1996, after plaintiffs
filed a notion in the Court of Appeals for inmedi ate prospective
relief or, in the alternative, for imedi ate i ssuance of the
mandate. Mdtions by NCUA and intervenors ATTF and Credit Union
Nat i onal Association ("CUNA") to recall the nmandate were denied
on Septenber 9, 1996.



Mandat e; Intervenors' Opposition To Banks' Mtion For | mrediate
Relief (filed Septenber 9, 1996).

NCUA and the intervenors subsequently filed petitions for
rehearing and suggestions for rehearing en banc in the Court of
Appeals. See Notice of Filing (Septenber 26, 1996), attachment
1. "Upon consideration"” of the petitions, the Court of Appeals
ordered plaintiffs-appellants to respond on Cctober 4, 1996.
Id., attachnent 2.

Meanwhi | e, at a status hearing on Septenber 27, 1996, this
Court directed the governnent to informit of what NCUA was
prepared to do voluntarily to conply with the D.C. Crcuit's
mandate while the rehearing petitions were pending. At a second
status hearing on Cctober 4, 1996, NCUA stated that it was
wlling to voluntarily suspend the approval of applications to
add new enpl oyee groups to ATTF under the sel ect enpl oyee group
policy, and requested that the Court stay further consideration
of appropriate relief on that basis.

Plaintiff ABA, not satisfied with NCUA's willingness to
conply with the nmandate, announced at the second status hearing
its intention to file a new conplaint that day. This new
conpl ai nt seeks a nationw de injunction to: (1) prevent any
credit union from addi ng new enpl oyee groups to its field of
menber shi p under the NCUA's multiple group policy; (2) prevent

any credit union from accepting new nenbers from existing



enpl oyee groups added previously under the policy; and (3) expel
all menbers of such groups fromtheir credit unions. See
Conpl ai nt at 6.

This Court indicated that the two cases would be
consolidated and that the intervenors in the first case would be
permtted to intervene in the new case. A hearing on plaintiffs
notion for a tenporary restraining order is schedul ed for Cctober
9, 1996.

ARGUNVENT

PLAI NTI FFS ARE NOT ENTI TLED TO EMERGENCY RELI EF.

In their notion for a tenporary restraining order or
prelimnary injunction, plaintiffs ask this Court to i mredi ately
(1) enjoin NCUA from "approvi ng anendnments to occupational feeral
credit union charters that would allow credit union charters that
woul d allow credit unions to offer nmenbership or services to
occupati onal groups whose nenbers share no common bond of
occupation wth all other nmenbers of the credit union;" and (2)
order NCUA "to advise all federal credit unions that they may not
enroll new nenbers who do not share a common occupati onal bond
with all the other menbers of the credit union.” Plaintiffs
proposed orders.

Enmergency relief is "a drastic and unusual judici al

measure,"” Marine Transport Lines, Inc. v. Lehman, 623 F. Supp.

330, 334 (D.D.C. 1985), and plaintiffs have failed to denonstrate



any of the elenents necessary to obtain it: (1) that they have a
substantial |ikelihood of establishing their entitlenent to
permanent relief; (2) that they will suffer irreparable injury if
tenporary relief is not granted; (3) that an injunction would not
substantially harmother interested parties; and (4) that an
injunction would not significantly harmthe public interest. See

Washi ngton Metropolitan Area Transit Conmin v. Holiday Tours,

Inc., 559 F.2d 841, 843 (D.C. Gir. 1977).

A Plaintiffs Have No Substantial Likelihood O
ot ai ning The Extraordi nary Relief They Seek,
Because Their Caimls Barred By Laches.

The | aches doctrine reflects the principle that "equity aids
the vigilant, not those who slunber on their rights.” Gull

Airborne Instrunents, Inc. v. Winberger, 694 F.2d 838, 843 (D.C

Cir. 1982). Under this doctrine, an otherwi se neritorious suit
must be dismssed if (1) there has been unreasonable delay in
bringing the claimfor relief, and (2) that delay has caused

prejudi ce. | ndependent Bankers Assn. of America v. Hei mann, 627

F.2d 486, 488 (D.C. Cr. 1980) (per curiam. |If only a short

period of tinme el apses between accrual of the claimand suit, the
magni tude of prejudice required before suit would be barred is
great; if the delay is lengthy, a |l esser show ng of prejudice is

required. @ill Airborne, 694 F.2d at 843.

The facts of Heimann parallel closely those presented here.

In that case, plaintiff |IBAA challenged an interpretive ruling



of the Conptroller of the Currency declaring that |oan production
offices (LPOs) were not bank "branches"” within the neaning of
the National Bank Act, and therefore not subject to state
branching laws. The district court entered an order declaring
the Conptroller's ruling incorrect, ordering himto rescind the
ruling and to refrain fromfurther inplenentation of it. See 627
F.2d at 487. On appeal, the D.C. Grcuit reversed, holding that
"the district court abused its discretion in not ruling that
| aches barred I BAA's request for relief.” 1d. at 488.
The Court of Appeals found, first, that |IBAA had waited

twel ve years after the policy was announced to challenge it,
whi ch anount ed to unreasonabl e del ay:

Sone del ay m ght be understandabl e had the

plaintiff been a single bank isolated from

the country's financial centers: it m ght

have been unaware of the effect this ruling

soneday coul d have on its business. |BAA

however, is a trade association, quite likely

to be famliar with trends in the banking

i ndustry, including sophisticated |oan

production techni ques, and charged by its

menbers with anticipating the inpact of
government rulings in the banking area.

Id

The Court of Appeals found the second el enent of |aches --
prejudice resulting fromthe unreasonabl e delay -- was al so
present. "During the period | BAA del ayed, sone national banks

made substantial financial commtnments in opening LPO s that neet

the ruling's requirenents.” 1d. The Court stated that, "even



assum ng arguendo" that the LPO policy was invalid, "IBAA could
have prevented a |large part of the banks' investnment in such
facilities sinply by having brought this action earlier.” Id.
Accordingly, and w thout even reaching the underlying question of
the validity of the Conptroller's interpretive ruling, the D.C
Circuit reversed and remanded with instructions that this Court

"vacate its order [granting declaratory and injunctive relief]

and dismss the conplaint.”" 1d. See also National Association

of Life Underwiters v. Carke, 736 F. Supp. 1162, 1165 n. 11

(D.D.C. 1990), aff'd, 997 F.2d 958 (D.C. Cir. 1993) ("After 23
years of silence," plaintiffs' challenge to Conptroller of the
Currency's legal interpretation was barred by | aches).

The parallels between Hei mann and the present case are
striking. First, plaintiffs have inexcusably del ayed by waiting
nmore than fourteen years after NCUA's nmultiple group policy was

pronul gated in 1982 to seek its invalidation.® NCUA announced

® The suit filed in 1990 by five North Carolina Banks and

the ABA did not seek to invalidate the policy generally, but
i nstead sought relief only with regard to certain charter
anendnent s addi ng enpl oyee groups to a single credit union, ATTF.

| ndeed, the ABA participated in that case specifically on behalf
of its nenbers who "operate in all markets served by AT&T
Famly." Anended Conplaint 1 9. That case therefore gave no
fair warning of any intent to pursue a facial challenge to the
policy. Moreover, the 1990 case was filed nore than eight years
after the 1992 policy went into effect, which itself constitutes
unreasonabl e delay. See Stone v. WIllians, 873 F.2d 620, 624-25
(2d Gr. 1989) (five-year delay in bringing claimheld to be
unreasonable). In any event, given the substantial prejudice
faced by federal credit unions due to their reliance upon the




this policy in the Federal Register on April 20, 1982, 47 Fed.
Reg. 16775, thereby giving plaintiffs constructive, if not

actual, notice of it. See Industrial Union Dept. v. Bingham 570

F.2d 965, 971 (D.C. Cir. 1977).

Plaintiffs cannot plausibly claimto have been ignorant of
the policy's inplications. Wat the Court of Appeals said about
the IBAA in Heimann is no less true of its two co-plaintiffs
here: all three are "charged by [their] nmenbers with anticipating
t he impact of governnent rulings in the banking area.” 627 F.2d
at 488. Accordingly, there is no reason why plaintiffs could not
have chal |l enged the policy long ago. As one court has stated,
"[a] point arrives when a plaintiff nust either assert [its]

rights or lose them" Stone, 873 F.2d at 625. That point, for

plaintiffs, has |long since passed.

Second, and nost inportantly, plaintiffs' delay in bringing
a facial challenge to the nmultiple group policy has greatly
prejudiced the credit union industry. Since its announcenent in
1982, this policy has been the driving force behind the growth
and stability of occupational credit unions. Second Decl aration
of David M Marquis, Director of the NCUA Ofice of Exam nation

and I nsurance, 1 5. As of Septenber 23, 1996, there were over

(..continued)
policy, even a relatively short period of delay would give rise
to laches. @ill Airborne, 694 F.2d at 843.




3,500 federal credit unions containing nearly 157,000 enpl oyee
groups with mllions of menbers. 1d.

In reliance upon the |ongstanding nultiple group policy,
numer ous credit unions have invested substantial suns to create
an infrastructure to support enployee groups and their further
growth. 1d. § 7. They have spent mllions of dollars on branch
of fi ces, data processing, personnel, and other enhancenents to
service the current and antici pated nenbers of enpl oyee groups
added under the policy.* 1d. To paraphrase the D.C. Circuit in

Hei mann, plaintiffs "could have prevented a |arge part of the

* See Declaration of Patricia Wite, T 6 (80%of Family 1
FCU s operating budget of $750,000 and $250,000 in fixed assets
dedi cated to serving SEG nenbers); Decl arati on of Rosemary
Hel geson, f 6 (55% of Tiger FCU s operating expenses and $1.1
mllion in fixed assets dedicated to serving SEG nenbers);

Decl aration of Stephen R Punch, § 6 (40% of 1st Gty Savings
FCU s $10 million operating budget and $9 mllion in fixed assets

dedi cated to serving SEG nenbers); Decl arati on of Monica |
Lopez, T 6 (75% of Longbeach Coastline FCU s and $1.9 million in
fi xed assets devoted to serving SEG nenbers); Decl arati on of

Errol AL Giffin, 1 6 (60 %of Oange County FCU s $12 mllion
operating budget and $2.7 mllion in fixed assets dedicated to
servi ng SEG nenbers) Decl aration of David M Styler, T 6 (70%
of Southland Civil FCUs $3.8 mllion operating budget and $1.2
mllion in fixed assets dedicated to serving SEG nenbers);

Decl arati on of Penel ope Fulton, 1 6 (80% of Kern Schools FCU s
$20 mllion operating budget and $17.5 mllion in fixed assets
dedi cated to serving SEG nenbers); Decl aration of Charles L
Dawes, § 6 (95% of Yolo FCU s $2.7 mllion dollar operating
budget and $1.8 million in fixed assets dedicated to serving SEG
menbers) ; Decl aration of Marla K. Shepard, § 6 (20% of Santel
FCU s $5.8 nmllion operating budget dedicated to serving SEG
menbers) ; Decl aration of Linda S. Hannick, § 6 (80% of

Mar quar dt San Fernando Vall ey FCU s $600, 000 operating budget and
$57,000 in fixed assets dedicated to serving SEG nenbers).
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[credit unions'] investnment in such facilities sinply by having
brought this action earlier."” 627 F.2d at 488. "Equity will not
protect a party that through years of silence has created an

i npression of acqui escence that has led to others to make
substantial financial conmtnents." Id.

The injunction plaintiffs seek would instantly render the
credit unions' substantial financial commtnents to its enpl oyee
groups practically wortheless. The credit unions would no | onger
be able to grow or even nmaintain their size by adding new
enpl oyee groups, and their existing groups would be expelled from
menbership. "This will cause failures and the need for assisted
mergers which will greatly inpact the [federal credit union
i nsurance fund] and the financial health of the entire industry."

Second Marquis Decl. § 7. Such a result is, again quoting

Hei mann, "hardly in line with the public interest."” 627 F.2d at
488. See, e.g., Declaration of Charles L. Dawes, President/CEO
of Yolo Credit Union f 8b. ("the Credit Union has invested
substantial capital and resources in its SEG nenbership. If new
menbers under existing SEGs are not permtted or if new SEG
additions are not permtted, our substantial investnent will be
wasted and the continuing financial inpact will be devastating").

In sum the NCUA's nultiple group policy has been | argely
responsi ble for the growth and stability of occupational credit

unions in the last 14 years, and is the basis for their future

11



grow h and stability. Plaintiffs, wthout reason or
justification, have waited until now to chall enge the policy,
resulting in a situation where the policy cannot be invalidated
W t hout causing serious harmto the thousands of credit unions
that rely upon it. As the Second Circuit has explained, "the
avai lability of the | aches defense represents a concl usion that
the societal interest in a correct decision can be outwei ghed by
the disruption its tardy filing would cause." Stone, 873 F.2d at
626. Because of the massive disruption to the credit union

i ndustry that would ensue if plaintiffs' request for relief is
grant ed, and because such disruption is directly attributable to
plaintiffs' long delay in seeking that relief, plaintiffs' claim
is barred by | aches and they have no likelihood of prevailing on
the merits.?

B. Plaintiffs Have Made No Showi ng O Any
Concrete, I medi ate and Irreparabl e Harm

Plaintiffs have failed conpletely to neet their burden of
denonstrating concrete, imediate and irreparable harm They

have not identified a single nmenber bank being injured by the

> Dismissal of the conplaint on the basis of |aches would
not, by itself, preclude future challenges to the application of
the multiple group policy by other parties. See Hei mann, 627
F.2d at 489 fn. ("Because we di spose of this case on the ground
that | BAA, as an organization, was guilty of |aches, we do not
believe that we in any way are hindering individual banks, even
if | BAA nmenbers, from seeking redress with the Conptroller or, if
necessary, the courts . . . .").

12



mul tiple group policy.® Their "showi ng" of harm consists of
not hi ng nore than the broad, conclusory assertion that the
mul tiple group policy subjects themto "unlawful conpetition.”
Pl. Meno. at 8. Even assum ng that some custoners have |eft
banks to join credit unions, there is no evidence that they
constitute a substantial nunber or that such "conpetition” has a
significant, adverse inpact upon any individual bank, |et alone
t he banking industry at |arge.

| ndeed, the evidence is to the contrary, since the enployee
groups joining credit unions tend to be small businesses whose
enpl oyees earn | ow wages and have difficulty obtaining credit.
See, e.g., Declaration of Marcus Schaefer, President of ATTF
(filed in C.A No. 90-2948) 1 5 ("Many individuals in the
Asheboro area would be forced to seek credit fromfinance
conpani es (or would not be able to obtain credit froma financi al
institution at all) but for the fact that they are enployed by a
conpany sponsoring a SEG affiliated with ATTF. Their incone
| evel s are too I ow to nmake them good candi dates for banks.").

In any event, the allegedly "unlawful conpetition” has been
ongoi ng ever since the nultiple group policy was adopted in 1982.

G ven that they waited over 14 years to file this conplaint, and

that no party to the prior action sought enmergency relief during

® I ndeed, the conplaint is so lacking in any identification
of alleged injury that plaintiffs' Article Ill standing is
guesti onabl e.

13



the six years that case has been pending, plaintiffs' sudden,
asserted need for imredi ate relief cannot be taken seriously.
C. The Requested Injunction Wuld Cause
Substantial Harm To Interested Parties And
The Public Interest.

1. | nj uncti on agai nst new groups

Wiile the benefit of a prelimnary injunction to plaintiffs
menber banks is diffuse and specul ative at best, the potenti al
harmto NCUA, the credit union industry, and the general public
is enornous. NCUA's multiple group policy has substantially
reduced credit union failures by allowng credit unions to
diversify their nenbership base beyond the enpl oyees of a single
busi ness, manufacturing plant, or mlitary facility, making them
far |l ess vul nerable to econom ¢ changes. Declaration of David M
Marquis (filed Septenber 13, 1996 in C. A No. 90-2948) 11 4-5.
This ability to diversity has strengthened credit unions and
reduced | osses to the National Credit Union Share |nsurance Fund,
whi ch insures credit union depositors up to $100,000. Second
Marquis Decl. T 4.7

The nunbers reflecting the reduced failures are dramatic.

In 1981, there were 222 federal credit union failures

" See, e.g. Affidavit of Ronald L. Tominson (filed in C A
No. 90-2948) | 14 ("If GE EFCU had not been able to add SEGs in
t he 1980s, CGE EFCU woul d have been forced to |iquidate after the
Conpany reduced its workforce in the 1990s bel ow the | evel at
which it is feasible to service a nenbership base").

14



respectively. Second Marquis Decl. 1 9. 1In 1982, the year the

mul tiple group policy was adopted, there were 112 failures. In

1983, the first full year of the policy, the nunber of failures

plumeted to 40. |d. The nunber has steadily declined since

t hen, despite changi ng econom c conditions, falling to just 8 in
1995. 1d. 11 8-9. Because of the reduced failures, there were

fewer |osses to the Insurance Fund. 1d. { 8.

By preventing credit unions from addi ng new enpl oyee groups
to their field of nmenbership, the requested injunction would
likely increase credit union failures and the correspondi ng cost
to the I nsurance Fund. For exanple, in NCUA's Region Il1, which
enconpasses 10 sout heastern states, Puerto Rico and the U S.
Virgin Islands, there are at least 9 credit unions where the
primary sponsoring enployer has either closed, is substantially
reducing its workforce, or has been sold. Declaration of Tinothy
P. Hornbrook, Associate Regional Director for Programs, | 4.
These institutions currently have 70,200 nenbers and $343 million
in total assets. |d. They nust diversify their nenbership base
imediately in order to survive, and will be unable to do so if
the Court enjoins NCUA from approvi ng expansi ons under the
mul tiple group policy. Id.

2. | nj uncti on agai nst new nmenbers from groups added

previ ously

15



Plaintiffs also want to enjoin NCUA fromallow ng credit
unions to enroll new nenbers from enpl oyee groups added
previously under the nmultiple group policy. Such an injunction
woul d directly and substantially harmthose new nenbers by
preventing themfromexercising their right to join a credit
union for which they are eligible by virtue of their enploynent.

The right to join a credit union is a significant enpl oyee
benefit. See, e.g., Affidavit of Gail Briles, Industrial

Rel ati ons Manager for Klaussner Furniture Industries, Inc. (filed
in CA No. 90-2948) T 7 (credit union nmenbership "is one of the
nost i nexpensi ve and popul ar benefits Klaussner offers its

enpl oyees”). Plaintiffs' requested injunction would abrogate
that right for untold thousands of people.

Such an injunction would al so cause serious harmto the
credit unions thenselves by preventing themfromcontinuing to
serve their existing enployee groups. Enployee groups whose new
menbers are unable to join a credit union will eventually
wi thdraw their credit union support, such as processing payrol
deduction deposits for their enployees. See Wite Decl. § 8a.
This will |ead to reduced deposits and | oan opportunities, which
w || weaken the credit unions' financial condition. 1d. Even
t hose groups that do not initially withdraw their support wll,
as the enpl oyee pool turns over, grow less and less interested in

supporting the credit union as fewer and fewer of their enployees

16



wll remain credit union menbers. Id. Eventually, credit unions
will lose their groups entirely and their financial condition
wll deteriorate. Second Marquis Decl. | 6.

In any event, NCUA has no authority "to advise all federal
credit unions that they may not enroll new nenbers who do not
share a common occupational bond with all the other nenbers of
the credit union.” Plaintiffs' proposed orders. Once NCUA
approves the addition of an enployee group to a credit union's
field of menbership, it cannot, short of revoking that approval
entirely, prevent menbers of the group fromjoining the credit
union. Such revocation would effectively divest the group from
the credit union and would significantly alter the status quo,
not preserve it.

The | anguage of plaintiffs' proposed order is also
overbroad, for two reasons. First, it would enconpass nenbers of
groups for which applications were approved by NCUA nore than six
years before the case was filed, which is beyond the applicable
statute of limtations, 28 U S.C. § 2401(a). Second, by
requiring new nenbers to share a common bond with all other
menbers, it would prevent a credit union from accepting any new
menbers until it was divested of all those who were previously
added under the policy, even if the new nenbers share a conmon

bond with the credit union's core nenbership. However, the FCUA

speaks not in ternms of nenbers having a common bond, but groups.

17



See n.1, supra. And under the Court of Appeals' reasoning, if

an enpl oyee group shares a common bond with a credit union's core
menbership group, then there is no reason to stop nenbers of the

enpl oyee group fromjoining the credit union

1. ANY | NJUNCTI ON | SSUED SHOULD BE LIM TED TO THI S
Cl RCUI T.

The principle of comty requires federal district courts to
exercise care to avoid interfering wth each other's affairs.

Kerotest Mg. Co. v. CO Two Fire Equipnent Co., 342 U S. 180

(1952). Even if an injunction were appropriate, comty interests
woul d strongly favor that it be limted to this circuit, so as to
avoid interfering wwth the judgment of another district court
that | ast year upheld the NCUA's nmultiple group policy in a

challenge to its application to a Tennesee credit union. First

Gty Bank v. NCUA, 897 F. Supp. 1042 (M D. Tenn. 1995). Such

restraint would also respect the Sixth Crcuit's ability to
render a neani ngful decision in the appeal of that case, which is
schedul ed to be argued on Cctober 15, 1996.

"When an injunction sought in one federal proceeding would
interfere with anot her federal proceeding, considerations of
comty require nore than the usual neasure of restraint, and such
i njunctions should be granted only in the nost unusual cases."”

Common Cause v. Judicial Ethics Commttee, 473 F. Supp. 1251,

18



1253-54 (D.D.C. 1979) (quoting Bergh v. State of Washi ngton, 535

F.2d 505, 507 (9th Cr. 1976). By limting any relief to this
Crcuit, the Court will avoid the problens that would result if
NCUA were exposed to the conflicting mandates of two circuits.

See Anerican Federation of Gov. Enployees v. \Winberger, 651 F

Supp. 726 (S.D. Ga. 1986) (court invoked comty principles to
narrow the relief sought by plaintiffs so as to avoid inposing
its judgnment in the District of Colunbia).

Mor eover, when an agency's position is rejected in one
circuit, "it should have a reasonabl e opportunity to persuade

other circuits to reach a contrary conclusion.” Johnson v. U S

R R Retirenment Bd, 969 F.2d 1082, 1093 (D.C. Gr. 1992). The

limtation of relief to this circuit would permt NCUA such a
"reasonabl e opportunity” to litigate its position in other
circuits. In this fashion, inportant |legal issues are able to

"' percolate' throughout the judicial system so the Suprene Court
can have the benefit of different circuit court opinions on the

same subject.” 1d. See also Ayuda, Inc. v. Thornburgh, 880 F.2d

1325, 1330-31 (D.C. Cr. 1989) ("Even were the INS to acqui esce
in an unfavorable judicial interpretation in one circuit, it
woul d surely not be obliged to do so in other circuits that had

not deci ded the question") vacated on other grounds, 498 U. S.

1117 (1991); Seattle Audubon Society v. Lyons, 871 F. Supp. 1291,

1313 (WD. Wash. 1994) ("Differences anong the circuits are
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common, and the District of Colunbia has no power to overrule
another circuit's decision"), aff'd, 80 F.3d 1401 (9th G
1996) .
CONCLUSI ON
For the reasons stated, plaintiffs' notion for a tenporary

restraining order and prelimnary injunction should be deni ed.
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